Since March 13, 2020, employers have wrestled with how they should apply The Families First
Coronavirus Response Act to give their employees paid leave that will allow employer reimbursement.
Although those regulations are still forthcoming, on the evening of March 27, 2020, the DOL Wage
and Hour Division issued a Q&A formant guidance that posed and answered 37 questions. That
guidance addresses some of the most common and pressing questions about the Act.
BUSINESS SEPARATION AND CLOSURE TIMING AND EMPLOYEE LEAVE ELIGBILITY
The DOL answered many questions regarding layoffs and furloughs, and confirmed that the Act will
now be effective on April 1, 2020 instead of April 2, 2020:
If my employer closed my worksite before April 1, 2020 (the effective date of the FFCRA), can I
still get paid sick leave or expanded family and medical leave?
No. If, prior to the FFCRA’s effective date, your employer sent you home and stops paying you
because it does not have work for you to do, you will not get paid sick leave or expanded family and
medical leave but you may be eligible for unemployment insurance benefits. This is true whether your
employer closes your worksite for lack of business or because it is required to close pursuant to a
Federal, State, or local directive. You should contact your State workforce agency or State
unemployment insurance office for specific questions about your eligibility. For additional information,
please refer to https://www.careeronestop.org/LocalHelp/service-locator.aspx.
When a government order closes a worksite, that employer will not be responsible for paying sick
leave for all its employees based upon the first of the six leave criteria: an employee being subject to
a government order.
The DOL also makes it clear that businesses that shutter operations for any reason are not required
to pay emergency leave:
If my employer closes my worksite on or after April 1, 2020 (the effective date of the FFCRA),
but before I go out on leave, can I still get paid sick leave and/or expanded family and medical
leave?
No. If your employer closes after the FFCRA’s effective date (even if you requested leave prior to the
closure), you will not get paid sick leave or expanded family and medical leave but you may be eligible
for unemployment insurance benefits. This is true whether your employer closes your worksite for lack
of business or because it was required to close pursuant to a Federal, State or local directive. You
should contact your State workforce agency or State unemployment insurance office for specific
questions
about
your
eligibility.
For
additional
information,
please
refer
to https://www.careeronestop.org/LocalHelp/service-locator.aspx.
If my employer closes my worksite while I am on paid sick leave or expanded family and
medical leave, what happens?
If your employer closes while you are on paid sick leave or expanded family and medical leave, your
employer must pay for any paid sick leave or expanded family and medical leave you used before the
employer closed. As of the date your employer closes your worksite, you are no longer entitled to paid
sick leave or expanded family and medical leave, but you may be eligible for unemployment insurance
benefits. This is true whether your employer closes your worksite for lack of business or because the
employer was required to close pursuant to a Federal, State or local directive. You should contact your
State workforce agency or State unemployment insurance office for specific questions about your
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eligibility. For additional information, please refer to https://www.careeronestop.org/LocalHelp/servicelocator.aspx.
Perhaps the most asked question by employers concerned furloughed employees and their
emergency leave eligibility. Furloughed employees cannot receive emergency leave:
If my employer is open, but furloughs me on or after April 1, 2020 (the effective date of the
FFCRA), can I receive paid sick leave or expanded family and medical leave?
No. If your employer furloughs you because it does not have enough work or business for you, you
are not entitled to then take paid sick leave or expanded family and medical leave. However, you may
be eligible for unemployment insurance benefits. You should contact your State workforce agency or
State unemployment insurance office for specific questions about your eligibility. For additional
information, please refer to https://www.careeronestop.org/LocalHelp/service-locator.aspx.
SMALL BUSINESS EXEMPTION
The Q&A did not provide much detail on how small businesses can qualify for the exception to the
emergency leave, but suggests that small businesses should gather documentation:
If providing child care-related paid sick leave and expanded family and medical leave at my
business with fewer than 50 employees would jeopardize the viability of my business as a
going concern, how do I take advantage of the small business exemption?
To elect this small business exemption, you should document why your business with fewer than 50
employees meets the criteria set forth by the Department, which will be addressed in more detail in
forthcoming regulations.
You should not send any materials to the Department of Labor when seeking a small business
exemption for paid sick leave and expanded family and medical leave.
Employers should retain payroll or other records showing that they employ less than 50 people and
financial or accounting documents showing that their current economic state is tenuous. The DOL
may create a portal to submit documents or may allow employer to self-identify and then audit.
Hopefully the regulations will provide more guidance on this issue.
RECORDKEEPING TO SHOW LEAVE
The DOL addressed recordkeeping under the Act from the perspective of both employers and
employees. At a minimum, employers must collect all relevant information from employees and an
authority, either a government or doctor’s order, that justifies employee leave. But the agency’s
employee guidance also reinforces that employers can still require a note or writing from a doctor or
healthcare provider to grant leave:
What records do I need to keep when my employee takes paid sick leave or expanded family
and medical leave?
If one of your employees takes paid sick leave under the Emergency Paid Sick Leave Act, you must
require your employee to provide you with appropriate documentation in support of the reason for the
leave, including: the employee’s name, qualifying reason for requesting leave, statement that the
employee is unable to work, including telework, for that reason, and the date(s) for which leave is
requested. Documentation of the reason for the leave will also be necessary, such as the source of
any quarantine or isolation order, or the name of the health care provider who has advised you to self-
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quarantine. For example, this documentation may include a copy of the Federal, State or local
quarantine or isolation order related to COVID-19 applicable to the employee or written documentation
by a health care provider advising the employee to self-quarantine due to concerns related to COVID19. If you intend to claim a tax credit under the FFCRA for your payment of the sick leave wages, you
should retain this documentation in your records. You should consult Internal Revenue Service (IRS)
applicable forms, instructions, and information for the procedures that must be followed to claim a tax
credit, including any needed substantiation to be retained to support the credit.
If one of your employees takes expanded family and medical leave to care for his or her child whose
school or place of care is closed, or child care provider is unavailable, due to COVID-19, under the
Emergency Family and Medical Leave Expansion Act, you must require your employee to provide you
with appropriate documentation in support of such leave, just as you would for conventional FMLA
leave requests. For example, this could include a notice that has been posted on a government,
school, or day care website, or published in a newspaper, or an email from an employee or official of
the school, place of care, or child care provider. This requirement also applies when the first two weeks
of unpaid leave run concurrently with paid sick leave taken for the same reason. If you intend to claim
a tax credit under the FFCRA for the expanded family and medical leave, you should retain this
documentation in your records. You should consult IRS applicable forms, instructions, and information
for the procedures that must be followed to claim a tax credit, including any needed substantiation to
be retained to support the credit.
What documents do I need to give my employer to get paid sick leave or expanded family and
medical leave?
You are entitled to paid sick leave if you are unable to work or telework due to a qualifying reason
related to COVID-19. You must provide to your employer documentation in support of the reasons for
your paid sick leave. These documents may include a copy of the Federal, State or local quarantine
or isolation order related to COVID-19 or written documentation by a health care provider advising you
to self-quarantine due to concerns related to COVID-19.
You must provide to your employer documentation in support of your expanded family and medical
leave taken to care for your child whose school or place of care is closed, or child care provider is
unavailable, due to COVID-19-related reasons. For example, this requirement may be satisfied with a
notice of closure or unavailability from your child’s school, place of care, or child care provider,
including a notice that may have been posted on a government, school, or day care website, published
in a newspaper, or emailed to you from an employee or official of the school, place of care, or child
care provider. Your employer must retain this notice or documentation in support of expanded family
and medical leave, including while you may be taking unpaid leave that runs concurrently with paid
sick leave if taken for the same reason.
Please also note that all existing certification requirements under the FMLA remain in effect if you are
taking leave for one of the existing qualifying reasons under the FMLA. For example, if you are taking
leave beyond the two weeks of emergency paid sick leave because your medical condition for COVID19-related reasons rises to the level of a serious health condition, you must continue to provide
medical certifications under the FMLA if required by your employer.
CONCLUSION
This DOL Q&A guidance helps employers and employees understand their rights and responsibilities
under the Act. Note: the emergency regulations are forthcoming. They will provide more useful
information. Fisher Phillips will continue to monitor, understand, and explain these regulations to
clients and wishes you the best of luck confronting these unprecedented issues.
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