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Why Are We Here?

 The restaurant  industry
continues to face increasingly
complex compliance demands.

« The federal overnment and
state agencies "have stepped-up
vigorouS enforcement of the
rules.

« Plaintiffs” attorneys are filin
high-stakes lawsuits  agains
restaurants and other hospitality
businesses on a daily basis.

« 300% increase in Class Action
Lawsulits In Colorado.

« 150% _increase iIn_ ADA
accessibility lawsults 1IN
Colorado

fisherphillips.com



Top 5 Labor & Employment Mistakes
Putting Your Restaurant at Risk

why
Are We

Here?
consequences
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Tip Credit Colorado

« Previously: Colorado law, consistent with federal
law, considered a tipped employee to be “any
employee engaged in an occupation in which s/he
customarily and reqgularly receives more than $30
per month in tips.”
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 Now: Define a tipped employee as “any employee
who reqgularly receives more than $1.64 per hour
/n tips” over a workweek.

« Employers can’t claim tip credits for workers who
do not earn enough in tips to qualify as tipped
workers. As of January 1, 2024, tipped employees
must receive at least $1.64 per hour in tips.

fisherphillips.com



Tip Credit (Colorado/Federal)

The 80/20 Rule In A Nutshell

 Employers can take the tip credit for all time that tipped employees
spend performing “tip-producing work”

- BUT, if tipped employees spend more than 20% of working hours in a
we%kt peli or;cmlng ‘directly supporting work” (i.e. side work), the tip
credit is lost.

L atest twist: you can have a violation even if employee does not perform
“directly supporting work” for more than 20% of the week

« If a tipped employee performs “directly supporting work” for any
continuous period of more than 30 minutes, the tip credit cannot be
taken for the excess and full minimum wage must be paid for the
time beyond 30 minutes
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Phillips

Potential Solutions

« Do not schedule “directly supporting work” for periods longer than 30
minutes.

« Consider _paying full minimum wage for all “directly supporting work”
to simplify compliance.

« POS system solutions?

« Implement paperwork that requires employees to report excess
“directly supporting work.”

Forego tip credit for bussers?
CDLE Info Sheet #3C: Interpretations have changed 5x since 2020.

fisherphillips.com



- The Tip Pool
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Actions to Take

* Ensure your managers/supervisors stay out of the tip pool
* Implement a clear tip pool policy

* Implement a clear pre-established tip distribution.

* Train your management and staff on tip pooling policy

* Give Notice to Customers That Tips Are Pooled.

fisherphillips.com
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Nonexempt employees are authorized and will be permitted a 10-minute rest break for
every four hours of work, in accordance with the schedule below:

Duration of # of 10-Minute

Shift in Hours Rest Breaks Comments

Employees who work less than two hours in a

| Oto< 2 0 workday are not required or permitted to take a
° rest break.
Implement' Employees who work at least two hours in a
2to< 6 1 workday but less than six hours in a workday are
° Im plementl allowed one 10-minute rest break.
- Employees who work at least six hours in a
6.0 to < 10.0 2 workday but less than 10 hours in a workday are
e Im plement! allowed two 10-minute rest breaks.
10.0 to < Employees who work at least 10 hours in a
'14 0 3 workday but less than 14 hours in a workday are

allowed three 10-minute rest breaks.

Employees who work at least 14 hours in a
4 workday but less than 18 hours in a workday are
allowed four 10-minute rest breaks.

14.0 to <
18.0

Employees who are unable to take all of the rest periods to which they are entitled in
accordance with this policy, or who have been prevented or discouraged from taking a break
to which they are entitled under this policy, should immediately notify their supervisor, the
Operator or Manager on Duty. Failure to report may subject the employee to disciplinary
action, up to and including termination of employment.

fisherphillips.com
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Actions to Take

* Know the laws in the jurisdictions you operate
 Audit your files to ensure completeness

 Audit your time records and duties of minor workers
* Implement policies

* Train everyone on your policies

» Set up fail safes to ensure no one is working outside of hours
permitted and performing hazardous duties

fisherphillips.com
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Actions to Take

« Audit your accommodation policies and processes

* Train your supervisors to identify when a request is made
and what to do following receipt of that request

fisherphillips.com
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Feeling The Pressure Yet?
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You are hare J ‘
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Colorado Laws Already In Effect

Phillips * Key Provisions:

* Covers all employers

* Increased minimum wage

* Slightly different requirements for exempt employees

Fisher

Colorado Overtime

& Minimum Pay _ . .
* i.e., Executive Exemption (Managers) — 50%0+

Standards : - .

e Strained definition of compensable time /hours worked
(COMPS) Order N S . ,
No. 39 — * Continuing challenges/litigation with Rest and Meal Periods
Renewed
Effective January 1, INTERPRETIVE GUIDAN CE:
2024 * Info # 2 (Wage Investigations)

* Info # 3C (Tips)
BO i oo 4 Braks
4 Labor and Employment ° Info # 16 (DeductiOﬁS)

* Info #20 (““I'ime Worked under Colorado law)

fisherphillips.com



Fi;’;ﬂf.:'s Colorado Minimum Wage
Increases for 2025

Minimum Wage in: 2025 w/ tip credit 2024 2024 w/ tip credit
Colorado (ifnolocal | 514 81 $11.79 $14.42 $11.40
minimum applies)
Denver City/County $18.81 $15.79 $18.29 $15.27
City of Edgewater $16.52 $13.50 $15.02 $12.00
Boulder County (enly | g§1¢.57 §13.55 $15.69 $12.67
unincorporated areas)
City of Boulder $15.57 $12.55 -- --

fisherphillips.com ON THE FRONT LINES OF WORKPLACE LAW ™
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Phillips Denver Civil Theft/Auditor’s Office

Denver youth homeless Shelte[  Denver Auditor’s Office has been

enforcing Denver’s new Civil

set to open in July scales back Theft Ordinance.
costs after IOSiI'lg wage dispute - Ask your friends......

Urban Peak, which is building a four-story, 136-bed shelter for
young people ages 15-24, will have to pay an estimated $2
million in labor costs after losing its appeal

Be ready!

fisherphillips.com ON THE FRONT LINES OF WORKPLACE LAW ™
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Colorado’s SB 22-
161: Wage Theft

fisherphillips.com

Colorado Laws Already In Effect

* Automatic penalties of the greater of 2 times the amount of the
unpaid wages or $1,000 on an employer that fails to pay all past-
due wages within 14 days after a written demand or lawsuit.

* If the failure is shown to be willful, the employer 1s subject to
penalties equal to the greater of 3 times the amount of unpaid

wages or $3,000.

* Makes a second or subsequent failure/refusal to (Eqay wages of
the same or similar type within the 5 years preceding a claim is
considered per se willful.

* Attorneys Fees

* Allows employee (or their attorney) to make demand for not
just employee, but written demand on behalf of anyone
“similarly situated”.

* No definition of “good faith basis™..........



Colorado Laws Already In Effect

Phillips * New Harassment Definition:
* Replaces the definition of “harassment” with one that includes
“any unwelcome physical or verbal conduct.”
Protecting Opportunities . Replac?s.the court-created “severe or pervasive” stanc.lard in
- determining whether workplace harassment occurs, instead
and Workers nghts introducing “a  standard that prohibits unwelcome

(POWR) Act harassment.”

Fisher

* Affirmative Defenses for Harassment Claims:
* Employer must have and “established a program that is
o reasonably designed to prevent harassment, deter future
E‘ harassers, and protect employees from harassment.”

RIMINATIO

| —
(g
D
NOILYLNII¥O

E — | i [ ] 1

2= SEXUAL & HALI:IJIIII# E Employee must fail to take advantage of harassment prevent.
20

= =

=. E HARASSM EN g * Disability Discrimination Update:

BULLYING ETHNICITY RELIGION vo ore.. * No longer can avoid liability, even “if the disability has a

significant impact on the job.”
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Colorado Laws Already In Effect
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Protecting Opportunities
and Workers Rights
(POWR) Act
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e Marital Status Added as Protected Class:
* Makes “marital status” a protected class in Colorado.

* Nondisclosure Limitations:
* Voids nondisclosure provisions that limit an employee’s ability
to disclose or discuss alleged discriminatory or unfair
employment practices, unless they satisfy certain conditions.

* New Record Keeping Requirements:

* Employers are required to preserve personnel or employment
records for at least five years.

* Moreover, employers must now maintain an ‘“‘accurate,
designated repository” of all written or oral complaints of
“discriminatory or unfair employment practices.”

 PENALTIES!! — Of Course.

fisherphillips.com



New Colorado Laws Already In Effect

Fisher
Phillips Healthy Families and Workplaces Act “HFWA”
* January 1, 2022, all employers regardless of size must provide paid
SB 23-017: sick leave.
New Available Uses * Condition prevents work
of Paid Sick Leave * Care or treatment
Under HFWA * Victim of domestic abuse

* Care for family member
* Public Health Emergency

* Accrued at one hour for every 30 hours worked - maximum of 48
hours

* May use PSL as it is accrued
* May carry forward up to 48 hours
Not paid out at termination, unless employer provides this

fisherphillips.com



New Colorado Laws Already In Effect

Fisher
Phillips * Employees can now use accrued paid sick leave in the following
circumstances:

* When grieving, attending a funeral or memorial service, or
SB 23-017: handling the financial and legal matters arising from the death of a
New Available Uses family member.
of Paid Sick Leave * When caring for a family member whose school or place of care is
Under HFWA closed as a result of inclement weather, loss of power, loss of

heating, loss of water or other unexpected events resulting in the
closure.

* When the employee must evacuate their place of residence as a
result of inclement weather, loss of power, loss of heating, loss of
water or other unexpected events resulting in the evacuation.

* How to curb abuse? Track and get off the books ASAP — if it’s
not accrued, it’s not excused

* Documentation- Four consecutive working days

fisherphillips.com




New Colorado Laws Already In Effect

* State-run paid family and medical leave
program for employers ot all sizes.

Paid Family and Medical e Set up as a payroll tax, and benefits paid to

Insurance (FAMLI) employee directly from the state.
Program

Fisher

Phillips

* 12 weeks of paid family and medical leave
funded through a payroll tax paid by
employers and employees - 50/50 split
* Additional four weeks of leave for pregnancy or
childbirth complications.
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mzxd  « Bonding leave to be available in 2024 for a
child born in 2023
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Fisher New Colorado Laws Already In Effect

Phllllps Differences between FAMLI and FMLA

Colorado law approved by voters in 2020 © Federal law approved by Congress in 1993

Required at most workplaces with
at least one Colorado employee

Required at most workplaces
with 50+ employees

Includes partial wage
replacement based
on prior year’s wages

O No wage replacement

Includes job
protection
after 180 days

Includes job
protection

Eligibility determined
by CO FAMLI Division

Coverage may vary
based on hours worked
the previous year

Can be used in

Eligibility determined
conjunction with FMLA by employers
Can be used in conjunction with FAMLI

fisherphillips.com



New Colorado Laws Already In Effect

Phillips * Disclosure Requirement: Employers will be required to disclose (including to
current employees): (1) the houtly or salary compensation/range of compensation;
(2) a general description of the benefits and any additional compensation; and, now,

Fisher

Colorado Equal (3) the date by which the employer anticipates the application window closing in the

Pay for Equal Work notification of each job opportunity.

Act- Part 2 * New definition of “job opportunity”: a “current or anticipated vacancy’ for
which an employer is considering or interviewing candidates, or that an employer has
posted publicly.

* Career Progression Promotions Will No Longer Require Posting.

* Additional Employee Notice Requirement: Within 30 days after an employer
selects a candidate for an open position, must disclose by posting or other
announcement to employees whom will regularly work with the selected candidate:
(1) the name of the selected candidate; (2) the selected candidate’s former job title;
(3) the selected candidate’s new job title; and (4) how employees can apply for similar
jobs in the future.

 Statute of Limitations and Enforcement: The amendment change the CEPEWA’s
statute of limitations from three to six years.

fisherphillips.com



New Colorado Laws Already In Effect

Fisher
Phillps . . L . .
* Job Application Fairness Act (JAFA) prohibits employers from seeking a prospective
employee’s age-related information via the initial job application.
New Rules Regarding * This includes details such as date of birth and dates of attendance at, or
Siilare e Qucstions graduation from, an educational institution.

in Job Applications.

* JAFA provides exceptions, however, for example where the employer seeks
application materials such as copies of certifications and transcripts, if it adheres to
certain processes. Additionally, employers may ask individuals to verify compliance
with the age requirements under other laws and guidelines, such as the following:

QYEE\ ﬁ‘i i ﬁ * A bona fide occupational qualification pertaining to public or occupational

safety;

* A federal law or regulation; or
* A state or local law or regulation based on a bona fide occupational qualification.

fisherphillips.com



What is Happening at the NLRB?

* Over 2,500 representation petitions in FY 2022 — up 53%
over FY 2021.

* Opver the first six months of FY 2023, petitions are
already up another 14%.

_— |

—

v

- |
| @

* 17,988 ULP charges filed in FY 2022 — up 19% over the
year before.

* Opver the first six months of FY 2023, ULP charges are
up another 16%

* Unions Frevailed in 639 representation elections during
first halt of CY 2023 — most in nearly two decades.

* Congress increased the agency’s budget by $25 million
(16.5%) for 2023.

* Handbooks, Handbooks, Handbooks.

fisherphillips.com



State/Federal Investigations

« Department of Labor
« We anticipate that the DOL will keep
ramping up its enforcement efforts and
hiring more staff
« 2022 hired 100+ investigators and lawyers
to focus on enforcement

« EEOC
« 2023 budget increased $35M

» Filled hundreds of new jobs and staff
vacancies

« CDLE Direct Investigation Rules
« Read them... then try and take a breath.
» Total. Consolidated. Power.
» Colorado PELA Conference
« September 14-15 in Breckenridge
« CDLE Sending 12 Investigators to
Plaintiff Employment Lawyers
Association Conference.... For training.

fisherphillips.com



Eichor Recent Colorado Caselaw
Phillips Impacting the Industry

COLORADO SUPREME COURT
OLORADO COURT OF APPEALS
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= Court of Appeals: Rest Break Class Actions

Phillips

* Under Colorado law, every employer shall authorize and permit a compensated
10-minute rest period for each 4 hours of work, or major fractions thereof, for all
employees.

* (Class Action Lawsuit

* A single worker at one location filed suit alleging he had not been granted them as
required by Colorado law and further, he alleged, his co-workers at his and the other
locations had similarly not been granted them. He sought a right to pursue his
claims not only on his own individual behalf but on be%mlf o% a class consisting of
his co-workers at all locations.

* District Court denied class action based on rational reading of the law and facts,
found no evidence of common practice to deny rest breaks and found employees,
including Plaintiff, admitted not clocking in for all rest breaks.

* Colorado Court of Appeals decision
* Timecards for workers in multiple locations allegedly did not show all workers’ rest

breaks being clocked.

* The Colorado Court of Appeals ruled that his claim for rest break violations could
be pu(]isued as a class action, but the court refused to certify a class on his meal
periods.

* Did not just send the case back to district court, certified a class action.
* Similar cases overturned.

fisherphillips.com
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We got you covered.

Micah Dawson Hillary Ross
Sarah-Ben'nett _ Partner in Denver Counsel in Denver
Associate in Denver/Irvine 15+ years doing national 10+ years doing CA work

5+ years doing CA/CO work restaurant work 10+ years in Colorado

fisherphillips.com
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Phillips Questions?

« Subscribe to Fisher Phillips’ Alert System to get the most up-
to-date information (located at the bottom of our homepage)
https://www.fisherphillips.com

Presented by:

Micah D. Dawson
(303) 218-3665
mdawson@fisherphillips.com

fisherphillips.com ON THE FRONT LINES OF WORKPLACE LAW ™
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Presented by:

Micah D. Dawson
(303) 218-3665
mdawson@fisherphillips.com
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